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Issues Pertaining to the 
Rulings Regarding the 
Muslim Prisoner 
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Dr. Mur’i ibn ‘Abdillah ibn Mut’t 


RELEASING THE MUJAHID FROM CAPTIVITY‘ 


There are five main issues: 


1. Ransoming prisoners 

2. Killing enemy prisoners if they kill Muslim prisoners 

3. A Mujahid fleeing from captivity after killing the enemy and taking his wealth 

4. If the enemy sets him free on the condition that he remains among them. 

5. If the enemy sets him free on the condition that he does what they want in the 
Islamic lands. 


ONE: RANSOMING PRISONERS 
There are two points to consider: 


1. Ransoming prisoners with money. 
2. Ransoming Muslim prisoners with enemy prisoners. 


One: Ransoming prisoners with money 


The jurists’ have said — may Allāh the Exalted have mercy on them — that it is 
permissible to ransom the Muslim prisoners from the enemy with any form of 
money or wealth, other than weapons.” 


1 Taken from Abkam al-Mujabid Bin-Nafs Fi Sabilillahi (azza wa jall) fil-Figh alIslami by Dr. 
Mur’i ibn ‘Abdullah ibn Muri, 2/434-443. Maktabat al’-Ulim wal-Hikam. 

2 Bada‘ al-Sanai‘ 6/95, Sharh al-Siyar al-Kabir 4/311, al-Oawanin al-Fighiyyah by Ibn al-Juzayy 
pg. 133, Hashiyat al-Kburashi 4/97, al-Hawi al-Kabir 14/354, Kashshaf al-Qind‘ 2/382, al- 
Mabhalla bi-al-Athar 5/364. 

3 Ash’hab from the Malikis went against this and said, “It is permissible to [ransom them] 
with horses and weapons, if it is not feared that this will make them overcome the 
Muslims.” al-Nawawi said in Rawdat al-Tahkbin, “It is permissible [to ransom them] with our 
weapons that they have only.” There is no basis for these two views, and giving them 
weapons will make them overpower the Muslims and it will strengthen the disbelievers. 
See: Hashiyat al-Khurashi 4/97, Hashiyat al-Sawgi 2/208, al-Dhakirah 3/390, and Rawdat al- 
Talibin 10/251. 


They evidenced this with the following: 


1. The hadith of Abu Musa (may Allah be pleased with him) that he said: The 
Messenger of Allah (35) said, “Free the prisoner, feed the hungry, and visit the sick.” 


2. On the authority of Abū Juhayfah’ (may Allah be pleased with him) who said: I 
said to ‘Alt (may Allah be pleased with him), “Do you have knowledge of any 
revelation other than that in the Book of Allah?” He replied, “No, by the One Who 
splits the grains of corn and creates the souls. I do not know of any understanding 
[like that] other than what Allah gives to a man to understand the Qur’an, and what 
is on these papers.” I said, “What is on these papers?” He said, “[The regulations 
of] blood-money, the freeing of captives, and [the judgement] that no Muslim 
should be killed for killing an infidel.”° 


3. What was narrated on the authority of Sa’id ibn Mansur that the Messenger of 
Allah (#5) said, “It is an obligation upon the Muslims [to use their] booty to ransom 
their prisoners and pay their debts.” 


This establishes the permissibility of ransoming prisoners from the enemy with 
wealth from the Muslim treasury. If they cannot be ransomed with wealth from the 
treasury, then it is a collective obligation for them to be ransomed with the wealth 
of the rich Muslims, due to the previous evidences, and because it is necessary to 
rescue Muslim prisoners from the hands of the disbelievers. And Allah knows best. 


Two: Ransoming Muslim prisoners with enemy prisoners 


4 Sahih al-Bukhari with al-Fath, The Book of Jihad and Expeditions, Chapter: Freeing the 
ptisoner, hadith #3046 
5 He is Wahb ibn ‘Abdullah ibn Muslim ibn Junadah ibn Habib al-Suwa’l, when the Prophet 


(35) died he had not yet reached puberty. He learnt from the Prophet (35) and was the 
companion of ‘Ali ibn Abi Talib (may Allah be pleased with him), and he was a governor of 
Kufa. He died in the year 64 Hijri. See: a/-Isabah6/490, #9187, and Usd al-Ghabah 4/684 
#5486. 

6 Sahih al-Bukhari with al-Fat‘h, The Book of Jihad and Expeditions, Chapter: Freeing the 
ptisoner, hadith #3047 

7 Sunan Sa‘id ibn Mansur, The Book of Jihad, Chapter: On the ransom, hadith #2821. 


The jurists differed regarding the permissibility of ransoming Muslim prisoners with 
enemy prisoners. There are two opinions: 


1. It is permissible to ransom them with enemy prisoners, and this is the view of the 
majority of jurists.” 


They evidenced it with the following: 


i. On the authority of ‘Imran ibn al-Husayn’ (may Allah be pleased with him) that 
the Messenger of Allah (35) ransomed two Muslim men for one polytheist.'” 


Sacrificing prisoners to save a Muslim Mujahid from captivity is better than killing 
the disbeliever." 


2. It is not permissible to ransom Muslim prisoners for enemy prisoners, and this is 
the most well-known opinion from Abu Hanifah” (may Allah have mercy on him). 


He evidenced this mainly by using the general verses that speak about killing 
disbelievers, including: 


i. The saying of Allah the Exalted, 


8 Bada’i‘ al-Sanai’ 6/95, al-Bahr al-Raig 5/140, a-Ma‘inah 1/620, Balghat al-Salik 1/360, al- 
Umm 4/252, al-Ahkam al-Sultaniyyah pg. 235, al-Hani al-Kabir 14/174, al-Mughni 13/135, 
Kashshaf al-Qind‘ 2/380, and al-Muhalla bi-al-Athar 5/364 

° He is ‘Imran ibn al-Husayn ibn ‘Ubayd ibn Khalf al-Khuza7, nicknamed Abu Nujayd. He 
accepted Islam in the year of Khaybar and fought with the Messenger of Allah (35) ina 
number of battles. He was carrying the banner of Khuza‘ah on the Day of the Conquest. 
‘Umar sent him to al-Basrah to teach the people. He died in the year 52 Hijri, and some say 
53 Hijti. See Usd al-Ghabah 4/778, and al-Isabah 4/584 #6024. 

10 Cited by al-Tirmidht in Hashiyat al-Ahwadhi, The Book of Expeditions, Chapter: On 
killing and ransoming prisoners, hadith #1568. al-Tirmidhi said: This hadith is hasan sahib, 
and its basis is in Sahih Muslim with the Sharh of al-Nawawi, The Book of Vows, Chapter: 
There is no obligation to keep a vow of disobedience, hadith #1641. 

11 Bada‘ al-Sana’i‘ (6/95), and al-Bahr al-Ra’ig (5/140) 

12 The previous two references are in endnote 10, and Hashiyat Ibn ‘Abidin 6/228, and Sharh 
al-Siyar al-Kabir 4/296 
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then kill the Mushrikun (see V.2:105) wherever you find them” 


ii. The saying of Allah the Exalted, 
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so strike them over the necks“ 


The textual implications of the previous two verses are that it is obligatory to kill 
disbelievers but this cannot be done if they are used as ransom, and it is not 
permissible to neglect obligations when one is able to perform them, at any time.” 


Abu Hanifah’s use of the general meaning of the verses as evidence was debated 
because the meaning does not apply absolutely; rather, it is obligatory to kill them 
during times of war, but it is no longer obligatory after the Muslims overpower 
them." 


The Strongest Opinion 
It appears that the first opinion is strongest, for it permits ransoming prisoners in 


exchange for enemy prisoners. The supporting evidences are strong, and this option 
rescues the Muslim from captivity, and Allāh knows best. 


TWO: KILLING ENEMY PRISONERS IF THEY KILL MUSLIM PRISONERS 


The jurists agreed — may Allah have mercy on them — that the Imam of the Muslims 
has the right to kill the enemy prisoners if he sees there is benefit to it. 


13 al-Tawbah, verse 5 

14 al-Anfāl, verse 12 

15 Sharh al-Siyar al-Kabir 4/297 

16 al-Siyäsah al-Shariyyah by Ibn Taymiyyah pg. 89 


It was stated in a⁄-Ma inah: There is no difference of opinion on the permissibility 
of killing the enemy prisoners." 


In Rahmat al-Ummah, it says: They agreed that the Imam may choose whether he 
should kill the prisoners or make them slaves.'* 


Based on this, if the Imam sees that there is benefit in killing enemy prisoners if the 
enemy kills Muslim prisoners then it is permissible to do so, due to the general 
nature of the saying of Allah the Exalted, 
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then kill the Mushrikun” 


and the saying of Allah the Exalted, 
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Then whoever transgresses the prohibition against you, 
you transgress likewise against him.” 


Also because the Prophet (35) killed a group of prisoners on the Day of Badr, 
including ‘Uqbah ibn Aba Mu‘t, al-Nadr ibn al-Harith and others.” 


17 gl-Ma Yinah 1/620 

18 Rahmat al-Ummah fi [khtilaf al-A’immah pg. 536 

19 al-Tawbah, verse 5 

20 al-Baqarah, verse 194 

21 Cited by Abu Dawtd in his Sunan with ‘Awn al-Ma‘bad, The Book of Jihad, Chapter: 
Killing the prisoner without presenting Islam to him, hadith #2680, 2682, and Chapter: 
Killing a prisoner in captivity, hadith #2683; also by al-Bayhaqi in a/Sunan al-Kubra, The 
Book of Expeditions, Chapter: What should be done with the men past puberty, hadith 
#18025, #18026, and 18027; also by Ibn Abi Shaybah in his Musannaf, The Book of Battles, 
Chapter: The Great Battle of Badr, 8/477. He said in Mujma‘ al-Zawa’id. al-Tabarani 
reported it in al-Awsat, and it includes ‘Abdullah ibn Hammad ibn Numayr, but I do not 
know him. The rest of the narrators are trustworthy. Mujma‘ al-Zawa’id, The Book of Battles 
and Expeditions, Chapter: On the prisoners 6/89, on the authority of ‘Abdullah ibn ‘Abbas 
(may Allah be pleased with him), and also see: a/-Talkbis al-Kabir 4/108 


THREE: A MUJAHID FLEEING FROM CAPTIVITY 
AETER KILLING THE ENEMY AND TAKING HIS WEALTH 


The jurists agreed” - may Allah the Exalted have mercy on them — that if the 
Mujahid is able to escape from being captured by the enemy, then he may kill 
whoever he is able to from them, and take whatever he is able to of their wealth. 


It was mentioned in a+Hawi al-Kabir that if a Muslim is captured by the enemy, and 
the prisoner is weak and oppressed, emigration becomes obligatory upon him if he 
is able, and it is permissible for him to deceive them with regards their selves and 
wealth, and fight them if they catch him while he is escaping.” 


Based on this, if the Mujahid is captured by the enemy, then he must try to escape 
by whatever means possible, kill the enemy, and take his wealth. 


This is indicated by the story of Abū Basir™ that when the Prophet (35) handed 
him over to two men from the Quraysh who came to ask for him based on the 
Hudaybiyyah treaty, not a single man from the polytheists came to the Prophet (25) 
but that he would hand him over, even if he was a Muslim. So Abū Basīr said to 
one of the two men, “By Allah, O so-and-so, I see that you have a fine sword,” so 
the other one unsheathed his own sword. So Abt Basir said, “Let me take a look at 
it.” When he was given it, Abu Basir hit him until he died, and the other ran away.” 


22 al-Mabsit 10/66, Sharh al-Siyar al-Kabir 4/254, al-Taj wa-al-Iklil bi-Hamish Mawabib al-Jalil 
4/548, al-Umm 4/247, Rawdat al-Talibin 1/282, Mughni al-Muhtaj 6/55, al-Mughni 13/185, 
and Kashf al-Qanna‘ 2/429 

3 ql-Hawi al-Kabir 

24 He is ‘Utbah ibn Jariyah, Abu Basir al-Thaqafi, the Khalif of Banū Zahrah. He was 
among the weak and oppressed in Makkah, so the Prophet (35) came and returned him to 
Quraysh based on what had happened in the Hudaybiyyah treaty. He escaped from 
Quraysh and attached himself to a group who would harm the Quraysh in their trade, so 
they requested the Prophet (35) to let them take shelter with him, and he agreed, so they 
went to al-Madinah, except for Abū Basit who had died. See: a/Isabab 4/359 #5413, and 
Usd al-Ghabah 3/455 #3536. 

23 Sahih al-Bukhari with al-Fat‘h, The Book of Conditions, Chapter: Conditions in Jihad, and 
treaties with the enemy, part of a long hadith #2731, 2732 


The textual implications are that the Prophet (35) did not disapprove of Abu Basir 
killing the man, and did not command him to pay blood-money,” so this indicates 
that what Abu Basir did is permissible. 


Four: IF THE ENEMY SETS HIM FREE 
ON THE CONDITION THAT HE REMAINS AMONG THEM 


If the enemy releases a Muslim captive on the condition that he remains in their 
land and does not leave, and does not betray them in their wealth or lives, then the 
jurists differed — may Allah have mercy on them — on whether the Muslim has to be 
faithful to these conditions. There are three opinions: 

1. He must be faithful to them. 

This is the opinion of the Hanbalis,”’ and one opinion of the Malikis.” 


They evidenced their opinion with the following: 


i. The general nature of the saying, 
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And fulfill the Covenant of Allāh when you have covenanted” 
ii. The saying of the Prophet (3€), “The Muslims are [loyal to] their conditions.” 
2. He must be faithful to his covenant in not killing any of them and not taking 


their wealth, but he is not bound by the condition to remain in their land. It is 
obligatory upon him to leave their land. 


This is the opinion of the Hanafis,” one opinion of the Malikis,” and the Shafi‘s.” 


26 Fat’h al-Bari 5/439 

27 al-Mughni 13/185, and Kashshaf al-Oina‘ 2/429 

28 al-Taj wa-al-IRIil bi-Hamish Mawahib al-Jalil 4/548, Hashiyat al-Khurashi 4/21 

29 al-Nahl, verse 91 

30 Sahih al-Bukbari with al-Fat‘h, The Book of Wages, the Wages of the broker 4/569 
31 Sharh al-Siyar al-Kabir 4/306, and Mukhtasar Ikhtilad al- Ulama’ by at-Tahawi 3/491 


Their evidence was the following: 


i. Detaining him in their land is an oppression against him, and he is not oppressing 
them by leaving.” 

ii. It is forbidden to remain in the Abode of War, so that is not permissible for him, 
and he should not be faithful to their agreement.” 


3. He does not have to be faithful to any conditions; he may escape and kill 
whomever he is able to from them and take their wealth. 


This is one opinion of the Mālikīs,”® and the opinion of the Hanafis when they enter 
the agreement with him, without him actually agreeing himself.” The apparent 
meaning of what Ibn Hazm said is that any covenants and oaths that he gave them 
nothing for, is also included in this.” 


They evidenced their saying with the following: 

i. The basis of his action is that he has been compelled, and the one under 
compulsion is not held to anything.” 

ii. Restraining him is an oppression against him, so there is nothing to prevent him 


from fighting the oppression with whatever means it takes.“ 


The Strongest Opinion 


After laying out the opinions, it appears that if the enemy sets a prisoner free on the 
condition that he remains in their land, but he is unable to freely show his religion 
in worshipping Allah the Mighty and Majestic, or he cannot show his religion, then 
he is oppressed in this matter. 


32 al-Taj wa-al-IRIil bi-Hamish Mawahib al-Jalil 4/548 

33 al-Umm 4/275, and Rawdat al-Talibin 10/282, 283 

34 al-Umm 4/275, and Sharh al-Siyar al-Kabir 4/306 

33 al-Taj wa-al-IRIil bi-Hamish Mawahib al-Jalil 4/549 

36 al-Taj wa-al-IRIil bi-Hamish Mawahib al-Jalil 4/548, and Hashiyat al-Khurashi 4/21 
37 Sharh al-Siyar al-Kabir 4/306 

38 al-Muhalla bi-al-Athar 5/364 

39 See the two references in note 35. 

40 Sharh al-Siyar al-Kabir 4/306, and al-Mabsiit 10/66 


But if he is able to show his religion, then the strongest opinion is the first one - he 
must remain faithful to the conditions that brought about his release from captivity. 
This is due to the aforementioned evidences that obligate faithfulness, and because 
it is to the benefit of captives for they will be able to be free if they fulfill their 
agreed upon conditions. 


It also represents dawah to Islam, for perhaps remaining in the land of the 
disbelievers while they are able to show their religion is better than leaving, because 
by that they are able to spread and show the Islamic faith. 


But if the prisoner that has been released to remain in the land of the disbelievers is 
unable to show his religion and is oppressed in it, then the strongest opinion in this 
instance is that he leave the land of the disbelievers and flee with his religion. 


It is not permissible for him to kill any of them or to take any of their wealth, to 
fulfill the conditions as long as he is able to. Based on this, the second opinion is 
the strongest in this instance — he should not kill anyone, nor should he take their 
wealth, but he is not bound to stay in their land. 


As for the third opinion, then it can be interpreted as being that if they prevent him 
from leaving and he is unable to show his religion, then he may kill those who 
prevent him from leaving and take their wealth. But it is not permissible for other 
than him, due to what was previously stated about remaining faithful to the 
conditions. And Allah knows best. 


FIVE: IF THE ENEMY SETS HIM FREE ON THE CONDITION THAT 
HE DOES WHAT THEY WANT IN THE ISLAMIC LANDS 


There are two issues to consider: 


1. If the enemy sets him free on the condition that he brings them a ransom from 
the land of Islam. 
2. If the enemy sets him free to be a spy for them against the Mujahidin. 


1. IF THE ENEMY SETS HIM FREE ON THE CONDITION THAT HE BRINGS THEM A 
RANSOM FROM THE LAND OF ISLAM 


The jurists differed — may Allah have mercy on them — on whether this condition 
must be observed. There are two opinions: 


1. He must remain faithful to these conditions and send the money to them, or 
return to them with it. This is the majority opinion, but the Hanbalis differed with 
it. In their old school, the Shafi‘ts stipulated that the prisoner is not being forced to 
pay the ransom, but if he is then he is not obligated to pay it.” 


The majority opinion was evidenced with the following: 


i. The general nature of the saying of Allah, 
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And fulfill the Covenant of Allah when you have covenanted” 


ii. The general nature of the saying of the Prophet (35), “The Muslims are 
[loyal to] their conditions.” 


ii. When the Prophet (35) made a treaty with Quraysh in the 
Hudaybiyyah that he would return to them whoever came to him from the Quraysh 
- even if he was a Muslim - he fulfilled their conditions, and said, “Treachery is not 
permitted in our religion.” 


iv. There is benefit to the prisoners in being loyal, and there is harm to 
them in treachery, because if a prisoner is treacherous they will not later trust any 
prisoner, and the needs calls for them to free the captives, so faithfulness is 
necessary." 


2. He need not remain loyal to the conditions. 


4 al-Mughni 13/184, Kashshaf al-Qind‘ 2/429, Rawdat al-Talibin 10/284, and Mughni al-Muhtaj 
6/56. 

42 al-Nahl, verse 91 

8 Sahib al-Bukhari with al-Fat’h, The Book of Wages, the Wages of the broker 4/569 

* Tts citation was mentioned before, in Sahih al-Bukhari from a long hadith. See pg. 439 

4 al-Mughni 13/184, and Kashshaf al-Oina‘ 2/429 


This is the most well known opinion of al-Shafi‘,” and it is one opinion held by the 


Malikis,”” and a narration from the Hanbalis if the prisoner is unable to pay the 
ransom,” and it is also the view of Ibn Hazm.” 


They cited the following as evidence: 


i. The Prophet (35) forbade that Muslim women be returned to the disbelievers 
after the Hudaybiyyah treaty” due to the saying of Allah the Exalted, 
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then if you ascertain that they are true believers, send them not back to the 
disbelievers” 


ii. Emigration from the land of war is obligatory, and returning to it is an act of 
disobedience, so it is not permissible to return.” 


The evidence with the verse was disputed because not returning the Muslim women 
to the disbelievers is an exception, because it will empower them to have 
intercourse with these women and that is forbidden. But with regards the men, the 
Prophet (5) returned Aba Basir and others to the disbelievers,” so this indicates it 
is obligatory to remain faithful to the conditions. 


The Strongest Opinion 


46 gl-Hawi al-Kabir 14/71, Ramdat al-Talibin 10/284, and Mughni al-Muhtaj 6/56 

7 al-Taj wa-al-IRIil bi-Hamish Mawahib al-Jalil 4/548, and Hashiyat al-Khurashi 4/21 

48 al-Mughni 13/185, and they said that if the released captive is a woman she should not 
return to them at all, due to the saying of Allah the Exalted, “Send them not back to the 
disbelievers” (al-Mumtahinah, verse 10) 

49 al-Muhalla bi-al-Athar 5/364 

50 Sahih al-Bukhari with al-Fat’h, The Book of Battles, Chapter: The Battle of Hudaybiyyah, 
hadith #4180, 4181 

51 al-Mumtahinah, verse 10 

52 g/-Hani al-Kabir 14/271 

53 al-Mughni 13/184, and Kashshaf al-Oina‘ 2/429 


It appears that the first opinion is stronger due to the strength of their evidences, 
and due to the benefit of the prisoners in being released from captivity, and to make 
people desire to enter Islam as it calls for faithfulness and forbids treachery even 
with the enemy, but he should send the ransom to them and not return to them 
because this will cause him harm. And Allah knows best. 


2. IF THE ENEMY SETS HIM FREE TO BE A SPY” FOR THEM AGAINST THE MUJAHIDIN. 
The jurists” agree — may Allah have mercy on him — that it is forbidden for a 
Muslim to spy on the Muslims for the benefit of the enemy, in any manner, and for 


any reason. 


Allah the Exalted said, 


O you who believe! Betray not Allah and His Messenger, nor betray 
knowingly your trusts” 


And Allah the Exalted said, 
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O you who believe! Take not My enemies and your enemies (i.e. disbelievers 
and polytheists, etc.) as friends, showing affection towards them ” 


They differed regarding the punishment that should be given for the one who does 
this. There are three opinions: 


5 This means that he searches for the hidden faults and information. Here it means that 
the disbelievers would send him to spy upon the Muslims and know their affairs, then 
inform the disbelievers of this. See: al-Istratiiyyat al-‘Askariyyah fi al-Islam pg. 282 

5 al-Mabsut 10/86, al-Sharh al-Kabir bi-Hamish Hashiyat al-Dasngi 2/182, al-Jami‘ i-Ahkam al- 
Qur'an 18/48, Sharh Sahib Muslim 15/288, al-Mughni 13/185, and Ahbkam al-Our’an by al- 
Shafi‘ pg. 385. 

56 al-Anfal, verse 27 

57 al-Mumtahinah, verse 1 


1. He should be reprimanded in the most suitable way, be it hitting or 
imprisonment, but he should not be killed. 


This is the view of the Hanafis,”* the Shafi‘ls,” one opinion of the Malikis,”’ and the 
apparent opinion of the Hanbalis.”! 


They cited as evidence the following: 


i. The story of the Companion Hatib ibn Abi Balta‘ah® (may Allah be pleased with 
him) when he sent a message to Quraysh informing them that the Prophet (35) was 
determined to conquer Makkah. It is narrated on the authority of ‘Ali ibn Abt Talib 
(may Allah be pleased with him) that he said: The Messenger of Allah (35) sent me 
with az-Zubayr and al-Miqdad ibn al-Aswad® and he (25) said, “Proceed until you reach 
Rawdhat Khakh,”' where there will be a woman with a letter. Take it from her.” So we set out 
with our horses running fast until we arrived at ar-Rawdhah where we found the 
woman. We said, “Take out the letter.” She said, “I do not have a letter.” So he 
said, “You will take it out or we will remove your clothes [to find it].” So she took it 
out from her braid, and we took it to the Messenger of Allah (35). It said: From 
Hatib ibn Abi Balta‘ah to people from Makkah, informing them of some of the 
affairs of the Messenger of Allah (3)? So the Messenger of Allah (35) said, “What 
is this O Hatib?” He said, “O Messenger of Allah, do not be hasty [in your 


58 al-Kharaj by Abt Yusuf pg. 190, a/-Siyar al-Kabir 4/248 

5 al-Umm 4/249 

0 @l-Dhakirah 3/400, al-Jami‘ li-Abkam al-Our’an 18/49, and Ahbkam al-Our’an by Ibn al- 
‘Arabi 4/255 

61 Kashshaf al-Oina‘ 2/380 

62 He is Hatib ibn ‘Amr ibn ‘Umayr ibn Salamah al-Lakhmi, he fought at Badr, and died in 
the year 30 Hijri during the Caliphate of ‘Uthman when he was sixty-five years old. See: a/- 
Tsabab2/4, #1543, and Usd al-Ghabab 1/431 #1011 

63 He is al-Miqdad ibn ‘Amr ibn Tha‘labah ibn Malik ibn Rabr‘ah al-Kindi. It is said: al- 
Hadrami, nicknamed Abu al-Aswad. He accepted Islam early and performed the two 
migrations. He fought in all the battles and was a knight on the Day of Badr. He married 
the daughter of al-Zubayr ibn ‘Abd al-Muttalib, and narrated hadiths on the authority of the 
Prophet (35), He died in 33 Hijri during the Caliphate of “Uthman. a/Isabah6/159 #8201, 
and Usd al-Ghabah #5069. 

64 It is a place between Makkah and al-Madinah, 12 miles away from al-Madinah. See: 
Mu 4am al-Buldan 2/383 #4057. 


judgment] over me, for I was a man who was an ally of the Quraysh but I was not 
actually from them. The Emigrants with you had relatives in Makkah who would 
protect their dependents and property. So I wanted to recompense that I was not 
linked to them by blood by doing them a favour by which they would protect my 
dependants. I did not perform an act of disbelief or apostasy, nor did I do it 
preferring disbelief after belief.” So the Messenger of Allah (25) said, “Hatib has 
spoken the truth to you.” “Umar said, “O Messenger of Allah, let me strike the neck of 
this hypocrite.” So he (35) said, “He fought at Badr, and you do not know, perhaps Allah 
has already looked at the people of Badr and said, Do whatever you desire, for I have forgiven 


65 396 
you". 


In one narration, ‘Umar said, “He has betrayed Allah and His Messenger, so allow 
me to strike his neck.” 


The textual implications of this hadith are that the Prophet (35) did not kill Hatib 
ibn Abi Balta’ah even though he informed the polytheists about the affairs of the 


Prophet (35), when he wanted to attack them by surprise. This applies generally to 
Hatib and others.” 


This evidence was disputed with on the basis that the Prophet (3) did not kill 
Hatib because he was a veteran of Badr, and this is a factor that is not present in 
others.” 


ii, It is narrated on the authority of ‘Abdullah ibn Mas‘ud (may Allah be pleased 
with him) that he said: The Messenger of Allah (#5) said, “The blood of a Muslim who 
confesses that none has the right to be worshipped but Allah and that I am the Messenger of 


65 It means: the sins will be forgiven in the Hereafter. But if any of them had to have a legal 
punishment carried out on them, then it must be performed in this life. See: Awn al-Ma ‘bid 
7/224 

66 Sahih al-Bukhari with al-Fat‘h, The Book of Jihad and Expeditions, Chapter: Spies, hadith 
#3007; also in: The Book of Exegesis, Chapter: al-Mumtahinah, #4890; also in Sabih 
Muslim bi-Shath al-Nawawi, The Book on the Virtues of the Companions, Chapter: The 
virtues of the people of Badr, hadith #2494. 

6&7 Sahih al-Bukhari with al-Fat’h, The Book of Battles, Chapter: The virtues of those who 
fought at Badr, hadith #3983 
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Allah, cannot be shed except in three cases: In retaliation for murder, a married person who 
commits illegal sexual intercourse and a person who apostates from Ishim and leaves the Muslims.” 
70 


The textual implications of the /adith is that it is impermissible to kill a Muslim for 
other than these three reasons, therefore spying on the Muslims for the benefit of 
the disbelievers does not make their blood lawful.” 


This can be contended with on the basis that killing a Muslim is not restricted to 
what has been mentioned in the hadith of Ibn Mas‘ad, because there are authentic 
texts that indicate the permissibility of killing a Muslim in situations other than 
those mentioned by the hadith. This includes his (35) saying, “When you are holding to 
one single man as your leader, you should kill who seeks to undermine your solidarity or disrupt 
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your unity.” 


2. He should be killed 
This is the opinion held by the Malikis,” and one opinion of the Hanbalīs.”* 
They cited their opinion with the following: 


i. The previous hadith of Hatib ibn Abt Balta‘ah. 


The textual implications of this are that the Prophet (35) would have permitted 
‘Umar (may Allah be pleased with him) to kill Hatib were it not for the preventive, 
which is that he had fought at Badr, but this is absent in other than Hatib. If Islam 
were the factor that stopped him being killed, he would not have given a more 
specific justification which is that he had fought at Badr.” 


Sahib al-Bukhari with al-Fat’h, The Book of Blood-money, Chapter: The saying of Allah, 
“a soul for a soul,” hadith #6878; also in Sahih Muslim bi-Sharh al-Nawawi, The Book of 
Oaths, Chapter: When the blood of a Muslim is permitted, hadith #1676. 

7 al-Umm 4/249 

72 Sahih Muslim bi-Sharh al-Nawawi, The Book of Government, Chapter: Judgment on the 
one who tries to disrupt the unity of the Muslims, hadith #1852. 

73 al-Dhakhitah 3/400, and a/-Taj wa-al-Iklil bi-Hamish Mawahib al-Jalil 4/553 

74 Zad al-Ma‘ad 3/423, and al-Sharh al-Mumti‘ 8/98 
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This can be contended with on the basis that the thing that prevented Hatib from 
being killed is that he is a Muslim, not that he fought at Badr, so this encompasses 
every Muslim. 


What indicates this is that when the Prophet (5) commanded the death of Furat 
ibn Hayyan” because he was a spy on the Muslims, he said, “I am a Muslim.” So he 


(25) said, “Among you are men whom we entrust with their faith, one of them is Furat ibn 
H. ayy gn. 3977 


So the Prophet (35) did not kill him, despite being a spy for the enemy over the 
Muslims, because he said, “I am a Muslim.” So his Islam prevented his being killed. 


ii. Killing him will repel an evil, and serve as a deterrent for similar actions in the 
future.” 


3. His punishment is at the discretion of the Imam 


If the Imam sees that there is benefit in killing him, then he should kill him. If he 
sees it to be other than that, then he should do what is most appropriate, and 
whatever deters similar actions. 


This is an opinion narrated by Malik”, and chosen by Ibn al-Qayyim from the 
Hanbalis.”” 


7 He is Furat ibn Hayyan ibn Tha‘labah ibn ‘Abd al-‘Uzza ibn Habib al-‘Ijli, he was a spy 
for Abu Sufyan on the Muslims, then he accepted Islam, and became a Companion. He 


went to al-Kufa where he narrated this hadith on the authority of the Prophet (35), See: al- 
Tsabah5 /272, #6980, and Usd al-Ghabah 4/51, #4199 

7 Cited by al-Imam Ahmad in al-Musnad 14/336 hadith #18867; Abū Dawid in his Sunan 
with ‘Awn al-Ma'‘bud, The Book of Jihad, Chapter: On the dhimmi spy, hadith #2649. It is 
said in ‘Ayn al-Ma'‘bad. al-Tirmidhi said, “The chain includes Abū Hammam al-Dallal and 
his hadiths cannot be used as evidence...” It was also narrated on the authority of al-Thawti 
through Bishr ibn al-Sirti al-Basri, and he is of those about whose authenticity al-Bukhari 
and Muslim agreed. It is also narrated on the authority of al-Thawrt by ‘Abbad ibn Musa al- 
Azraq, who was trustworthy. See: Awn al-Ma ‘bad 7/225. al-Hakim declared it authentic in 
al-Mustadrak, and al-Dhahabi agreed with him. See: a-Mustadrak, The Book of Legal 
Punishments, hadith #8093. In the endnotes are the summary by al-Dhahabi, and al-Albani 
authenticated it. Sahib Sunan Abi Dawid, hadith #2310. 
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It is stated in a-Dhakhirah that Malik said: The Imam should decide his case, like the 
fighter. 


And in Zad al-Ma‘ad: What is correct is that killing him is at the discretion of the 
Imam — if he sees a benefit to the Muslims by it, then he may be killed, but if there is 
more benefit in him being alive, then he should leave him alive.” 


The Strongest Opinion 


The third opinion is strongest, in that his punishment is at the discretion of the 
Imam. 


The Imam is responsible for the Jihad, planning the war, and it is him who weighs 
up the benefits and harms. So the punishment of the spy should be up to him. 
Moreover, this opinion reconciles the previous two opinions, and acts on all the 
evidences. 


And Allah knows best. 


7 al-Dhakirah 3/400, al-Jami‘ li-Abkam al-Our’an 18/49, al-Taj wa-al-Iklil bi-Hamish Mawabib 
al-Jalil 4/552 

80 Zad al-Ma‘ad 3/423 

81 gl-Dhakhirah 3/400 

82 Tbid, endnote #4 


